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Current Topics. 
THE LEGAL YEAR. 


Ir may be permissible even in the strenuous times through which 
we are passing to pause at the end of the legal year and reflect on 
the changes that have taken place in the legal scene. Of the outward 
and visible marks of change in the Temple, the courts and elsewhere 
enough has been said, and one can only hope that the worst of our 
architectural losses are behind us, and that further defacements will 
be by ‘‘time’s fell hand’’ and not that of the enemy. The Bar 
has lost, in the fullness of their years, Alexander Grant, K.C., 
the genial and popular Chancery leader, who died ‘‘in harness,”’ 
as he would have preferred; Mr. W. H. Upjohn, K.C., of the 
Chancery Bar, renowned for his learning and his downright 
advocacy ; Sir Reginald Coventry, K.C., Recorder of Stoke-on-Trent, 
and, in the prime of his life, Mr. Roger Turnbull, whose powerful 
advocacy at the Chancery Bar was always a delight to the listener 
and a stimulus both to the Bench and the other side. Those who 
knew him will also have mourned the passing of Mr. J. T. Luscombe, 
the kindly editor of our contemporary, The Law Times, who was 

ide, philosopher and friend in his time to so many aspiring young 
awyers. Among late members of the Bench who have left us during 
the past legal year must, be mentioned Sir Harry Eve, whose witty 
comments from the Bench in the Chancery Division were always 
timely and sympathetic; Lord Parmoor, great father of a great 
son, and Lord Pitman, late Senator of the College of Justice of 
Scotland. The Senior Registrar in Bankruptcy, Sir Frank Mellor, 
and Sir Francis Newbolt, KC. late Official Referee of the Supreme 
Court, were two other notable losses. The County Court bench has 
suffered the loss of Judge H. C. S. Dumas, Judge E. H. Longson 
and Judge A. H. Ruegg, K.C. The last-mentioned judge died at 
the ripe age of 87 and was well known as the editor of ‘‘ The 
County Courts Annual Practice’’ and the author of an interesting 
text-book on law for young students. Mr. Herbert Metcalfe, 
Metropolitan Police Magistrate at Old Street Police Court since 
1929 and Mr. W. H. S. Oulton, who died on 25th July after a year’s 
retirement from the senior magistracy at Tower Bridge Police Court, 
are also losses to the Bench during the past year. To turn from 
these sad events to more cheerful matters, the Rt. Hon. Sir Wilfrid 
Arthur Greene, Master of the Rolls, was one of the foremost in His 
Majesty’s recent birthday honours list, being accorded a barony. 
Also notable was the knighthood granted to Sir William Norman 
Birkett, K.C., Chairman of the Advisory Committee under reg. 188, 
whose eloquence has earned him a unique position at the English 
Bar. The vacancy caused by the retirement of Lord Hewart as 
Lord Chief Justice has been filled by the appointment of Viscount 
Caldecote. From the rather narrowly legal point of view the past 
year has indeed been eventful. 


THE PHARMACY AND MEDICINES AOT. 

On the second reading of the Pharmacy and Medicines Bill 
in the House of Lords on 29th July, the Lord Chancellor briefly 
enumerated the objects of the Bill. He said that the Medicine 
Stamp Duties, which produced very little revenue, were to be 
repealed, as there was at present in operation a much more effective 
instrument, the Purchase Tax. The provision that there must be 
a disclosure on the label or bottle of the composition of medicines 
which are offered for sale to the public was recognised as of very 
great importance by the Government’s medical advisers. There 


were clauses restricting the right to advertise remedies available 
and _ tuberculosis. 
rule, apart from 


for certain diseases, such as diabetes, epileps 
There was finally the provision of a genera 
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certain exceptions, that the sale by retail of an article ‘‘ consisting 
of or comprising a substance recommended as a medicine ’’ ought 
to be in the hands either of a registered medical practitioner or of 
a registered dentist, or of a chemist. There was an exception 
offering protection to the herbalist’s shop, where the article con- 
sisted wholly ‘‘ of a substance produced by drying, crushing or 
comminuting . . . a plant or plants or any parts thereof... .” 
The herbalist was not, however, to claim to be entitled to vend 
his wares without giving a description of what was in them if 
he sold things other than herbs. Viscounr PLUMER moved an 
amendment that the House should decline to proceed at the present 
time, when all national attention and effort were devoted to the 
task of winning the war, with a Bill which raised highly contentious 
questions dealing with privileges to pharmaceutical chemists and 
interfering with the herbalist’s right to sell herbal medicines. 
His lordship admitted that he had become cured of a serious 
personal injury by the application of a herbal remedy, and that 
he had since then become Chairman of the Society of Herbalists, 
a non-trading body, and a member of the board of directors of 
the Society of Herbalists, Ltd., a trading body not connected 
financially with the former organisation. In his criticism of the 
Bill, Viscount Piumer said that cl. 6, dealing with the prohibition 
of advertisements relating to abortion, would be considerably 
strengthened if it referred also to the use of contraceptives. 
Herbalists could not give the quantitative particulars of the con- 
stituents of their medicines. His lordship read the opinion of 
Mr. R. M. Montcomery, K.C., to the effect that the protection 
afforded to herbalists by the Bill in its present form was 
inadequate. After a debate, and a speech by Lorp Moyne, in which 
he suggested that the matters raised by the noble Viscount could 
be adjusted in committee, the amendment was by leave withdrawn. 
Lorp Mavcuam said that Viscount PLUMER was wrong in stating 
that the Bill required herbalists to give exact quantitative par- 
ticulars where it was impossible to do so. His lordship also raised 
questions about skin foods, sunburn preparations, fruit salts arfd 
familiar household remedies, such as arnica. The Lord Chancellor, 
in replying for the Government, said that the fears expressed by 
Viscount PLumMER were genuinely met by the Bill, and expressed 
strong disagreement with the opinion read by his lordship. The 
Bill was then read a second time and committed to a committee. 
of the whole House. 

In committee stage, Lornp Piumer thanked the Government for 
meeting those interested in herbal remedies by moving a number 
of amendments. Royal Assent was given on 7th August. 


EXTORTIONATE RENTS. 

AN important question with regard to rent profiteering was put 
by Sir Percy Hurp to the Minister of Health in the House of 
Commons on 31st July. He asked whether the Minister was aware 
that the difficulties of local authorities in carrying out his injunction 
to prosecute in cases of alleged rent profiteering often arose from 
inability to prove the standard rent, and from the cumbrous pro- 
cedure involved in proof; and whether necessary fuller powers could 
be given to local authorities in the matter. Mr. Ernest Brown, 
in reply, stated that he had no evidence that the difficulty referred 
to was a general one. The existing law provided for the fixing of 
the standard rent in cases of doubt by the courts, and he did not 
consider that any amendment of the law on this point could usefully 
be made. On Sir Percy Hvrp pressing that tedious proceedings 
delayed action by local authorities, Mr. Brown said that he would 
be glad to look into the facts of any particular cases brought before 
him. In a previous Current Topic on this subject (ante, p. 268) 
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reference was made to circular 2406, issued on 12th June, which 
asked local authorities to furnish the Minister of Health, not later 
than 15th July, with information as to the position in their respective 
districts for the period from 1st October, 1940, to Wth June, 1941, 
and in particular, the number of cases which had come to the 
council’s notice in which it was alleged that an excessive charge 
was made for rent, and the number of cases, with details of rents 
in which the council had found evidence sufficient for a prosecution 
in respect of extortionate charges for furnished lettings, the action 
taken or proposed, and the result of any prosecution. It is interest- 
ing to observe that while extortionate rents are forbidden in express 
language in connection with furnished lettings (s. 10 of the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920), there are 
only somewhat indirect prohibitions with regard to unfurnished 
lettings; for instance, the landlord is liable to a penalty in respect 
of any false or misleading entry in a notice of increase of rent 
(1920 Act, s. 3 (2)) or for requiring a pecuniary consideration for 
the grant, renewal or continuance of a tenancy or sub-tenancy 
(s. 8 (2)), or for failing on a written request by the tenant to supply 
a written statement of the standard rent or supplying a false state- 
ment (s. 11), for making entries in rent books showing the tenant 
to be in arrear in respect of sums irrecoverable under the Act and 
for using a rent book which is not in conformity with the prescribed 
requirements. As so many cases arise under the 1929 Rent Act 
applications to the county court to determine the standard rent 
should rarely be required as the material date is the 1st September, 
1939, for the ascertainment of that rent. It is true that there are 
still occasional difficulties arising in the case of the smaller properties 
still controlled under the earlier legislation, but the county court 
has summary powers to determine the standard rent in such cases 
under s. 11 of the 1923 Act. The reports of the local authorities, 
which are now due, should throw further light on the subject. 


LOST LAND OR CHARGE CERTIFICATES, 


A practice leaflet recently issued by H.M. Land Registry 
(Practice Leaflet for Solicitors, No. 3) deals with land or charge 
certificates destroyed by enemy action. It states that application 
should be made at once to the Land Registry for an office copy 
of the register and of the plan so that in the event, of the register 
itself being destroyed, copies may be available outside the Registry 
in evidence of its contents. These copies are normally supplied for 
a fee of 1s. 6d. and 2s. respectively, and no special form of applica- 
tion is necessary. It is pointed out that under s. 113 of the Land 
tegistration Act, 1925, such office copies are admissible in evidence 
to the same extent as the register itself. When application is made 
for the replacement of land or charge certificates lost or destroyed 
by enemy action, the Registry makes every effort to replace them 
in the shortest possible time and with the minimum of inconvenience 
to solicitors. The fee is £1. The application for replacement is not 
made in any special form but must follow r. 271 of the Land 
Registration Rules, 1925. The application must be accompanied by 
a statutory declaration by a responsible person in a position to 
declare as to the facts regarding the loss and the efforts made to 
trace the certificate since last it was seen. This declaration must 
show that the certificate was not deposited as security for money 
and that no one other than the registered proprietor had any 
interest therein or claim thereto. Further wt sa may be called 
for by the Registry. The declaration requires no Inland Revenue 
stamp duty, but a fee to cover the cost of preparing a fresh edition 
of the register under a new title number and a new land certificate 
and plan and copies of any deeds referred to on the register is 
payable. In normal cases this fee is £2 2s., but it may be 
increased in cases of exceptional length or complexity of plan. In 
cases other than of destruction by enemy action, a further sum of 
£2 10s. is payable in compulsory areas, and £3 10s. in non- 
compulsory areas, to cover the cost of the necessary advertisement. 
The leaflet finally adds a note that where a certificate has been 
lost or destroyed no dealing requiring its production can be accepted 
for registration. 


NEW DEFENCE REGULATIONS. 


A NEw batch of Defence Regulations (S.R. & O., 1941, No. 1038) 
was issued on 18th July, 1941. Amendments of reg. 5 of the 
Defence (General) Regulations, 1939, secure that the existing 
restrictions on the possession of cameras and the making of photo- 
graphs, sketches, plans or other representations shall extend to ships 
or vessels, other than ships of war, in the United Kingdom or 
British ships other than ships of war or Dominion ships, wherever 
they may be. The Secretary of State is given power to make pro- 
vision by order for the prevention of fire on unoccupied premises, 
by facilitating undelayed access to the premises, by requiring notices 
to be fixed on the premises indicating the means of access, requiring 
sand, water and other prescribed substances to be in their proper 
places and so forth. The maximum penalty for breach of such an 
order is to be a fine of £20. A local authority may take steps 
to secure compliance with the order and recover the cost from the 
person entitled to occupy the premises. In any other case the cost 
of steps so taken may be recovered as a debt due to the Crown. An 
amendment of reg. 548 tightens up the-control of the local authorities 
by the central authority in regard to civil defence matters. A new 


regulation, 56aB, prohibits the carrying out, after a date to be fixed 





by the Minister of Works and Buildings, of any work in the course 
ot a building undertaking or civil engineering contracting under- 
taking unless a certificate is issued by the Minister and tke person 
carrying out the work is registered under the regulation. The 
regulation contains comprehensive definitions of the terms ‘‘ building 
undertaking ’’ and civil engineering contracting undertaking. In 
granting a certificate the Minister must take steps to satisfy himself 
as to the terms and conditions and hours of employment of persons 
working in the undertaking in question, and may order the keeping 
of records, the making of returns and the production of books 
and documents and the furnishing of information by certain persons 
employing labour. A new regulation, 60pa, extends the Police and 
Firemen (War Service) Act, 1939, to civilian war work. That Act 
deals with such matters as payments to make up the amount of 
civil remuneration of constables and firemen serving in His 
Majesty’s forces, the reckoning of war service for purposes of 
superannuation grants in the case of death or incapacity, and pro- 
vides that war injuries shall be deemed to be non-accidental for the 
purpose of enactments and other instruments relating to the pensions 
of constables. ‘‘ War work’”’ is defined as any work which the 
Secretary of State may direct to be treated as war work. 


RECENT DECISIONS. 

In re Brindle, Brindle v. Brindle, on 22nd July (7'he Times, 
23rd July), Bennett, J., held that where a testator by his will 
gave all his residuary estate to his brothers and sisters, and stated 
that he had made no provision for his widow in it, as she would 
have a pension from the bank of £116 a year, to which he had 
contributed, and where the widow also had a claim as a creditor 
against her husband’s estate, and a house mortgaged to a building 
society, and the value of the residuary estate was £2,700, he was 
unable to say that the testator had not made reasonable provision 
for his widow within the Inheritance (Family Provisions) Act, 
1938, and accordingly made no order on an application by the 
widow under s. 1 (1) of the Act. 

In R#. v. Prince, on 28th July (Zhe Times, 29th July), the Court 
of Criminal Appeal (The Lord Chief Justice, Tucker and 
Asquith, L.JJ.) held that in a murder case where the defence of pro- 
vocation is pleaded, in the absence of any direction to the jury 
that if, on a review of the evidence, they were left with a reason- 
able doubt whether, even if the appellant’s explanation was not 
accepted, his act was unintentional or provoked (see Woolmington 
v. Director of Public Prosecutions [1945] A.C. 462, at p. 482), a 
verdict of murder could not stand. A verdict of manslaughter and 
a sentence of fifteen years’ penal servitude was substituted. 


In Jn re Winslow Hall Estates Company and In re United Glass 
Bottle Manufacturers, Ltd.'s Contract, on 29th July (The Times, 
30th July), the Ministry of Works, on 24th January, 1941, 
requisitioned premises which were the subject of a contract of sale, 
dated 23rd December, 1940, and served a notice on the purchasers 
on 25th January that the property had been requisitioned. The 
conveyance was not signed by all the necessary parties until 
3rd February, 1941. The Ministry of Works later went into 
exclusive possession of the premises. Bennett, J., held that the 
purchasers were not entitled to rescission of the coatract, as the 
vendors were in a position to give vacant possession on 
3rd February, and the notice of 25th January was not an incum- 
brance. 

In Rickards vy. Forestdl Land, Timber and Railways Company, 
Ltd., on 30th July (The Times, 31st July), was an action against 
Lloyd’s underwriters brought by British owners of cargoes which 
were on German ships at the outbreak of war. Two of the ships 
were scuttled, and one reached a German port. The House of 
Lords (The Lord Chancellor, Lord Maugham, Lord Thankerton, 
Lord Wright and Lord Porter) held, dismissing an appeal from 
the Court of Appeal, that (i) there was a constructive total loss 
of the goods while they were still covered by the policy; (ii) that 
there was, in the circumstances, a restraint of Princes; (iil) that 
lack of notice would be excused (s. 62 (iii) and (vii) of the Marine 
Insurance Act, 1906); and (iv) that the proper interpretation of 
the frustration clause was not ‘‘ free of any claim which on the 
facts might be based as loss of the insured voyage,”’ but ‘‘ free 
of any claim which is, in fact, based, because it can only be 
based, upon loss of the insured voyage.’”” The underwriters there- 
fore failed. 

In R. v. Secretary of State for Home Affairs, ex parte Green, on 
30th July (The Times, 31st July), the Court of Appeal (Scott, 
MacKinnon and Goddard, L.JJ.) held that the words “‘ reasonable 
cause,”’ in para. 1 of reg. 188 of the Defence (General) Regulations, 
1939, could not be properly construed as imposing an objective 
condition precedent of fact on which a person detained would be 
entitled in any legal proceedings to challenge the grounds for the 
Secretary of State's honest belief, either by requiring disclosure of 
the confidential information received by the Home Secretary in 
the course of his official duty, or by tendering evidence that there 
was in fact no reasonable cause, and that there was no legal 
need for the Home Secretary to make any affidavit, as the onus 
of proof was not on him. The appeal from a decision of the 
Divisional Court refusing a writ of habeas corpus was dismissed. 














‘August 9, 1941 


THE SOLICITORS’ JOURNAL. 


[Vol. 85] 327 








Liabilities (War-Time) Adjustment Act, 
1941. 


Tue function of the Liabilities (War-Time) Adjustment Act, 1941, 
is to combine ‘' the advantages of bankruptcy procedure with the 
absence of any unpleasant taint ” (85 Sou. J. 134). The pivot of 
the scheme is the Liabilities Adjustment Officer—a kind of 
Conciliation Officer—who will examine in private the misfortunes 
of debtors ‘‘ sympathetically rather than  inquisitorially ” 
(85 Sou. J. 110, 169, 170), and not in the spirit of bankruptcy pro- 
cess (85 Sox. J. 205). About a score have, so far, been appointed. 
Their link with the court will be by means of report. The Act 
came into operation on the 1st July, and with it the Liabilities 
(War-Time) Adjustment Rules, 1941 (S.R. & O., 1941, 
No. 942/1L.17). A clear summary of the main features of the 
rules will be found in ‘‘ Current Topics” on 19th July last 
(85 Sox. J. 302). We propose, in the present article, to explain the 
code, containing fifty-six rules and an appendix of sixteen forms. 
They have been drafted with great care and lucidity; the judges 
and registrars of the county court—who will administer the Act 
—will no doubt put upon them a liberal interpretation. Any 
person who is ‘in serious financial difficulties owing to war 
circumstances ’’ may invoke the new machinery of adjustment ; the 
interests of the debtor are primary, but the interests of all parties 
will be considered. 


‘ Functions of Adjustment Officers. 

Part I of these rules (rr.1-25) deals with individuals and firms; 
Part Il (rr. 26-36) with companies. 

An individual or a firm who is in serious financial difficulties 
owing to war circumstances, and who wishes to apply to an adjust- 
ment officer for ‘‘ advice and assistance,’ to enable him to arrive 
at ‘‘an equitable and reasonable ’’ scheme of arrangement with 
his creditors, may apply to the officer of the county court district 
of his residence or business for the greater part of the previous 
six months. Proceedings under s. 1 may be begun in the county court 
of that district (r. 1: Form 1). The officer will give the debtor 
Notice of Interview to. supply information and produce books 
(r. 2: Form 2). He shoul give particulars of accrued debts, of 
his creditors, of future liabilities for obligations incurred, and of 
future creditors. A statement of affairs may be required; a pro- 
posal for an arrangement may be submitted (r. 3). If the officer, 
after considering all the facts, considers that he cannot be of use, 
or that war circumstances are not the cause of the debtor's 
difficulties, he should inform the debtor in writing and give notice 
of his decisiea to any court which has stayed proceedings against 
the debtor (r. 4). If, however, the officer thinks that his services 
may be of use and that war circumstances are the cause of the 
debtor’s difficulties, and that to preserve the assets (or for any 
other reason) a ‘“ protection order’’ is needed forthwith, he 
should advise, and he may assist, a debtor to apply to the court, 
under s. 3, for a protection order (r. 5). If the officer thinks that 
protection order is unnecessary, he should send a Notice to the 
Creditors, a summary of the debtor's affairs, and of his proposal, 
and written notice of the date fixed under s. 17 for determining 
what debts are provable. The notice should require every creditor 
or future creditor, to prove his debt, and, if he is a secured creditor, 
to give particulars of his security, and to state whether he wishes 
to surrender it, and prove, or to value it and prove for the balance, 
or to rely on his security without proving. Subject to the Act and 
these rules, paras. 1-9 and 18-22 of the Sched. II to the Bankruptcy 
Act, 1914, apply to the proof of debt (r. 6: Forms 12, 13). _ 

After receiving the proofs, the officer may communicate with 
the debtor and/or the creditors or future creditors, and may, at 
any stage, summon a Meeting of Creditors who have proved, and 
of secured and future creditors, give fair notice, and send each 
such creditor a form of proxy. The officer will preside at the 
meeting, which he may adjourn. A creditor may be represented 
b, ‘a proxy authorised in writing; the officer may act as proxy, if 
expressly authorised in writing : is this wise? (r. 7: Forms 14, 15). 
If the debtor and all proving creditors assent to a scheme, or if 
the debtor and a majority in number and value assent and signify 
in writing, and, if the other party to any document which would 
be varied by the scheme assents in writing, the officer, if it 
appears ‘‘ equitable and reasonable,” should approve the scheme. 
(Is there any, and, if so, what distinction, for this purpose, 
between these criteria?) He should sign, and date it, and serve 
Notice of Approval on the debtor, every such creditor and party, 
stating the terms of the scheme, whether the debtor and all 
creditors have assented, or the debtor and a majority in number 
and value of the creditors, and whether the other party to any 
relevant document to be varied, has assented. The scheme and 
the written assent will be deposited at the appropriate court ; copies 
will be kept at the adjustment office. The scheme can be inspected 
at the office of the court; for the fee any person may buy a copy 
(r. 8: Form 16). 

A dissenting creditor may appeal within twenty-one days after 
the service on him of a notice of approval. The registrar will 
serve on the officer—the only respondent, subject: to order of the 
court—a request for entry of the appeal. Pending the hearing, 


- 





the court may, in whole or part, suspend the scheme (r. 9). A 
scheme may be extended, revoked or enforced under the provisions 
in Ord. VI, r. 4, of the County Court Rules, 1936. The officer and 
the debtor will be the sole respondents, subject to the order of 
the court. If the debtor appeals, the officer will be the respondent, 
and vice versa—in the absence of a contrary order. A copy of 
an order made under s. 1 will be served on the officer and every 
person affected (r. 10). 
Adjustment Order. 

The “appropriate court” in which to make an “ originating 
application ’’ for an ‘‘ adjustment order (which may imei an 
application for a protection order) is the county court of the 
debtor's residence or business for the greater part of the previous 
six months (r. 11). To a Debtor's Application no person will be 
named respondent. Where the debtor applies on the officer's 
advice, the officer will give a reasoned report. The application 
will be filed with the report and an affidavit in due form (in 
respect of every partner, if the debtor is a firm) and a copy of 
every affidavit. ‘The registrar will fix the hearing and give the 
applicant a plaint notice (r. 12: Forms 5, 8, 9). To a Creditor’s 
Application the debtor will be respondent. The application will 
be filed with an affidavit and two copies of both documents. 
The registrar will fix the hearing and give the applicant a plaint 
note and serve on the debtor a copy of the application and affidavit, 
and a notice in County Court Form 26 (r. 13: Form 11). 

The preliminary hearing will be in private. The judge may 
dismiss the application or (a) make a protection order if a prima 
facie case has been made out under s. 3 (1) (a) or (6); and (6) 
may refer the debtor’s affairs, or any question, to the officer or 
registrar for investigation and report, or give other directions, and 
adjourn the hearing (r. 14).- 

Jurisdiction may, with the judge’s leave, be exercised by the 
registrar, either generally or in any particular case or class; the 
judge only may make an adjustment order. If the registrar dis- 
misses the application for an adjustment order, or refuses a pro- 
tection order, the judge may reverse that decision (r. 15). 

An interlocutory application for a protection order may be made 
at any time under Ord. XIII, r. 1, of the County Court Rules. 
The debtor may apply ex parte, unless the court orders otherwise. 
When a creditor applies, four clear days’ notice is necessary. 
The judge (or, with his leave, the registrar) will hear the 
application (r. 16). 

When the court has ordered a reference to the adjustment 
officer, an interview will be fixed by the officer, on notice to the 
debtor, at which the debtor will give information about his 
affairs. ‘The debtor must give the particulars specified in r. 3, in 
a statement of affairs, and may submit a proposal. After the 
officer has considered the information and the proposal, he should 
communicate with the creditors and future creditors, and send 
them a summary of the affairs and the proposal, and require every 
creditor to prove his debt, and every secured creditor to give 
the information (as under r. 6). The officer must examine every 
proof, and, in writing should admit or reject it in whole or part, 
or require further evidence. If he rejects a proof, he must state 
his reasons in writing; a debtor may appeal to the court under 
Ord. XIII, r. 1. He may summon creditors’ meetings (r. 17). His 
report in duplicate will be sent to the court. It will include a 
list of creditors and future creditors, and of othér persons who 
should receive notice of the adjourned hearing. The report may be 
inspected by the debtor, a proving creditor and a secured or future 
creditor; they may obtain copies for the prescribed fee. The 
report will be prima facie evidence of the statements (r. 18). Upon 
reference to the registrar for report, he has the powers of an 
adjustment officer (r. 19). ; =. 

Of the adjourned hearing, seven clear days’ notice will be given 
to the officer and to all other parties and to persons whose attend- 
ance is desirable because their interests may be prejudiced. 
Procedure will be determined by the court, but the debtor and 
every proving or future creditor and any other person whose 
interest may be prejudiced by an order shall be given an 
opportunity of -_ 

‘‘ addressing the court in person or by solicitor or counsel or 
by any other person allowed by the court to do so” (r. 20). 
These words deserve to be quoted; certain tribunals set up since 
the war—e.g., Military Service (Hardship) Committee—exclude 
legal representation. Apart from professional considerations, it 
seems to us to be a requirement of justice that a person appearing 
before a tribunal should have the right to be legally represented ; 
decision may not be speedy, but only thus, of a certainty, will 
all the facts, all the inferences and all the interpretations be placed 
before the court. 


Administration of Order. 

An adjustment order, or an order dismissing the application, 
must be drawn up by the registrar on the instructions of the 
judge, and must, before service, be approved by the judge {r. 21). 
It will be administered hy the court, or subject to directions. by an 
adjustment officer. Order XXIV, rr. 24-30, apply to the realisation 
of property. Money to be paid by the debtor will be paid into 
court, unless the court otherwise orders; so, also, any part of the 





328 THE SOLICITORS’ JOURNAL. 


August 9, 1941 








debtor's property payable to the officer as receiver, or otherwise. 
(The County Court Funds Rules, 1934, apply). The officer may, 
at any time, apply for directions, and may take reasonable steps 
to see that the order is carried out. If the debtor fails to carry 
out the order, ‘‘ any person interested ’’ may apply to the court 
for relief under Ord. XIII, r. 1, and may also report the failure 
to the officer. While the order is in force, reports and accounts 
must be rendered to the court or the officer, as directed by the 
court or by the officer (r. 22). 

An application for discharge or to vary or revoke an adjustment 
order should be a written notice filed in the court office, and 
stating the grounds. Ten days’ clear notice of the hearing will 
be given to the officer (if he has been concerned), to the debtor, 
the creditors, future creditors, and other persons whose attendance 
is desirable. If the debtor applies for discharge, the officer, four 
clear days before the hearing, should file a duplicate report stating 
whether the debtor has paid the proved debts in full, or as 
specified ; whether he has complied with the order; whether he 
retains possession of property held on lease or subject to mortgage, 
or is liable on a loan or other contract, as provided by the order. 
The registrar will serve a copy of the report on the debtor two 
clear days before the hearing (r. 23). 

Proceedings in the county court under the Act will be subject 
to these rules and governed by the County Court Rules. 


Registration of Schemes and Orders. 

An Adjustment Legister will be kept separately at the Registry 
o: Deeds of Arrangement containing schemes of arrangement 
approved, protection orders and adjustment orders. On approval 
of a scheme, the officer will forthwith supply the Registrar of Deeds 
of Arrangement with specified particulars. The County Court 
Registrar will keep an index of schemes (in the alphabetical order 
of debtors) deposited at the office, and of protection orders and 
adjustment orders made by that court. Of a protection order 
the registrar should give immediate notice to any court where 
proceedings against the debtor are known to be pending. Notice 
of orders (protection or adjustment) will be gazetted; the registrar 
will send particulars to the registrar of county court judgments 
for insertion in the London Gazette. The Registrar of Deeds of 
Arrangement will register schemes and orders alphabetically, 
according to debtor, and in respect of every protection and adjust- 
ment order, the particulars published in the Gazette. If the court 
revokes a scheme under s. 1, the court registrar wil! inform the 
Registrar of Deeds of Arrangement who will vacate the entry. 
Any person may search an index and may inspect an order 
(protection, or adjustment), or an order varying or revoking such 
order, on payment of a prescribed fee (r. 25). 

(To be Continued.) 





A Conveyancer’s Diary. 


Re LINDSAY—II. 
Re Lindsay (No. 1) [1941] Ch. 170 deals with the destination 


of compensation money received in respect of damage lawfully 
done by a public authority to settled land. He Lindsay itself 
deals with a very special set of circumstances, but it will be a 
valuable guide to the cases which must be increasingly frequent 
under the Compensation (Defence) Act, 1939 

The question in te Lindsay was, of course, whether the money 
received was to be treated as capital or as income. At common law 
a tenant for life is entitled not only to the annual profits (rents, 
dividends, interest, and so on), but also to casual profits. In 
essence, casual profits are those analogous to (literal) windfalls ; 
a tree on the settled land is blown down by a gale; until it fell 
it was part of the inheritance, but when it has thus unexpectedly 
fallen, it is thought right that the tenant for life should be 
allowed to keep the proceeds of it. There are fairly numerous 
examples in the books of casual profits in this sense (a sense not 
to be confused, of course, with the use of the phrase in income 
tax cases). I have not found any very helpful definition of a 
casual profit, but, broadly speaking, it is one that arises 
unexpectedly and not by reason of a dealing with the inheritance. 
The doctrine has been interfered with by statute to a consider 
able extent; thus, damages for breach of covenant received from 
a lessee of settled land are now to be treated as capital money 
under §.L.A., s. 80, whereas they formerly went to the tenant for 
life. Again, fines received on leases granted under the §.L.A. 
powers have been capital money since §.L.A., 1884, s. 4 (now 
S.L.A., 1925, s. 42 (4)), though fines are otherwise casual profits. 
One of the things which is a casual profit in the absence of 
anything to the contrary is a payment of compensation for lawful 
interference by a public authority. In a great number of cases 
the point does not arise, however, as there is something to the 
contrary. For example, in the Lands Clauses Consolidation Act, 
1845, ss. 69-80 (and especially s. 74), there are provisions for 
allotting the compensation money to the various limited owners 
according to their respective interests. But under some statutes 
there is no applicable provision of this sort. Thus, in Re Williams’ 
Settlement [1922] 2 Ch. 750, a tenant for life was allowed to 





keep a sum of over £2,000 awarded under the Indemnity Act, 
1920, in respect of damage done to his park by the military, who 
had occupied it during the Jast war, and had dug trenches and 
made shell-holes. The court further intimated that, unless there 
was some distinguishing circumstances, the same course should 
be taken in regard to a very large sum which was expected to 
be recovered for damage caused through the erection, and later 
removal, of a large military hospital. ‘he reason given for this 
decision was that the receipt in question was a casual profit, and 
that there was nothing in the Indemnity Act to alter its destina- 
tion. The court had before it the alternative suggestion that the 
money might be impressed with a trust for making good the 
damage, but did not so decide. 

Now in Le Lindsay, part of the settled estate was a right of 
ferry over the Thames, and various of the lands abutted on that 
river. The ferry was let for £200 a year for fifty years from 
1927. In 1933 the Thames Conservators obtained a private Act 
authorising them to do certain works, some of which were likely 
to be detrimental to the settled estate. In_ particular, 
it was thought that this ferry would be injuriously affected, and 
would not let so profitably after the present lease expired. The 
private Act contained a special section ‘‘ for the protection and 
benefit of ’’ the life tenant and the trustees of the Lindsay estate 
(therein together called the owners), and the lessees of the ferry, 
providing that ‘‘ unless otherwise agreed in writing between the 
owners and the lessee . . . and the Conservators,’’ any claim for com- 
pensation should be referred to arbitration, and that the Lands 
Clauses Acts should apply. In fact, the parties made several arrange- 
ments for an arbitration, but the arbitrator died, and about the 
same time the war began, so that it was more convenient to settle. 
In fact, there was a written agreement between all parties under 
which the Conservators paid £1,200 to the lessee of the ferry and 
£700 to the S.L.A. trustees. Farwell, J., decided that the latter 
sum belonged to the tenant for life. It was conceded that this 
result would not have followed if there had been an arbitration, 
in view of s. 74 of the Act of 1845, but it was argued and held 
that, in fact, the parties proceeded by agreement, as the private 
Act contemplated that they might, and that there was nothing 
in the private Act to displace the doctrine of casual profits in such 
au event. Reliance was, of course, placed on Re Williams. 

Now we must respectfully agree that such a decision was correct 
in law. Further, it was reasonable in the circumstances of the 
particular settlement, because, in all human probability, the life 
tenant would also turn out to be the ultimate remainderman. But 
I confess that on principle the position can hardly be called a 
fair one, and it would not have worked fairly here if the 
limitations had been more normal. The ferry was let until 1977, 
and the life tenant was a man of sixty-eight. The only possible 
damage to the estate was that arising on a re-letting, and it would 
hardly occur during the life tenancy. It looks as if this doctrine 
of casual profits will need attention when the Settled Land 
Legislation is next revised. 

In the meantime, however, there appears to be a_ parallel 
situation under the Compensation (Defence) Act, 1939. That Act 
gives compensation in respect of property requisitioned by the 
authorities for the purposes of the war. Among the heads of 
compensation are : ‘‘ The cost of making good any damage to the 
land’ (s. 2 (1) ()), and for the diminution in the annual value 
of the land by reason of work done on it (s. 3). One would 
suppose on general grounds that the latter class of compensation 
should be capitalised, and that the former should either be 
capitalised or impressed with a trust to apply it towards making 
good the damage. Section 2 (3) provides that any payment under 
s. 2 (1) (4) is to be made to the person who is ‘‘ owner’ of the 
land when the authorities leave it: ‘“‘owner”’ is the person 
entitled to the rackrent (s. 17 (1)). There seems to be no similar 
provision in respect of s. 3, and, in any event, s. 2 (3) does not 
meet the point which we are considering. Under s. 15 the 
compensation can be agreed, and then the same position as_ in 
Re -Lindsay would seem to occur. If it is not agreed, other 
sections provide for assessment by tribunals, and there is, so far 
as I can see, nothing to correspond to ss. 69-80 of the Lands 
Clauses Consolidation Act, 1845, so that the position will be the 
same as in Re Williams. It appears, therefore, that tenants for 
life are likely to come in for a good many (metaphorical) wind 
falls. and that there is no provision for making good the damage 
to the inheritance. 








Obituary. 


Mr. W. H. S. OULTON. 


Mr. William Harold Stowe Oulton, senior magistrate at Tower 
sridge police court from 1928 until 1940, died on Friday, 25th July, 
at the age of seventy-two. Mr. Oulton was educated at Leys 
School and Christ’s College, Cambridge. In 1893 he was called to 
the Bar by the Inner Temple, and joined the Northern Circuit. In 
1925 he became a Metropolitan magistrate, sitting at Greenwich 
and Woolwich until his transfer to Lambeth in 1927. The follow- 
ing year he was appointed senior magistrate at Tower Bridge. 
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Mr. L. HARDING, 

Mr. Lansdown Harding, solicitor, of Messrs. Langlois, Harding, 
Tate and Johnson, solicitors, of 170, Bishopsgate, E.C. 2, died on 
Tuesday, 29th July, at the age of seventy-four. Mr. Harding was 
admitted a solicitor in 1889. 








Wills and Bequests. 


Mr. Henry Epwarp Vincent, M.C., solicitor, of Salisbury, left 
£39,110, with net personalty £36,377. 

Mr. ArtHuR ScuuyLeR Carpew, solicitor, senior partner in 
Messrs. Joynson-Hicks and Co., who was “believed to have been 
killed through war operations,” left £33,442 with net personalty 
£33,317 

Mr. Rosert HaLpane Carson, of Holywood, Co. Down, Ohief 
Crown Solicitor for Northern Ireland, left personal estate in Great 
Britain and Northern Ireland £24,812. 

Mr. Henry Berrram Rosrnson, retired solicitor, of Tunbridge 
Wells, and of Mark Cross, Sussex, left estate in England £30,080, 
with net personalty £28,387. 

Mr. Tuomas Ovrten, solicitor, of Stanmore, Middlesex, and of 
Throgmorton Avenue, E.C., left, £45,163, with net personalty 
£43,348. 

Mr. Wittram Harcrave Watson, solicitor, of Southport, left 
estate ‘‘so far as can at present be ascertained ’’ £31,671, with net 
personalty £27,671. 

Mr. Ricnarp Tuomas Prorerr WituiaMs, J.P., D.L., solicitor, of 
Haverfordwest, left £53,753, with net personalty £50,494. 

Mr. Joun Harsorrte Nicuouson, Solicitor, of Hexham, left 
£50,342, with net personalty £31,847. 








Honours and Appointments. 


Mr. Artuur Comyn Happre.y has been appointed a Puisne Judge 
of the High Court of Judicature at Madias, in the vacancy caused 
‘by the retirement of Mr. Justice V. Pandrang Rao. 

Mr. Happell was called by the Inner Temple in 1934. 

The King has approved that Mr. James Scorr CuMBERLAND REID, 
K.C., M.P., be sworn of the Privy Council on his appointment as 
Lord Advocate. 

Mr. Ronatp Brymer Beckett has been appointed a Puisne Judge 
of the High Court of Judicature at Lahore in the vacancy caused 
by the retirement of Mr. Justice Skemp. Mr. Beckett was called 
by the Middle Temple in 1936. 

Mr. Harotp Barrett, deputy town clerk of Brentford and Chis- 
wick, has been appointed town clerk of Malden. Ile was admitted 
in 1932. 

Sm Kennetu Poyser, D.S.O., has been appointed Legal Adviser 
to the Dominions Office and the Colonial Office in succession to 
Sir Henry Grattan Bushe, K.C.M.G., C.B., whose appointment as 
Governor and Commander-in-Chief of Barbados was_ recently 
announced. Sir Kenneth Poyser, who has resigned his post as 
Chief Justice, Federated Malay States, was called by the Inner 
Temple in 1906. 

Sir Henry Grarran Busue, K.C.M.G., C.B., Legal Adviser to 
the Dominions Office and Colonial Office, has been appointed 
Governor and Commander-in-Chief of Barbardos, in succession to 
Sir Eubule John Waddington, K.C.M.G., O.B.E., who has been 
appointed Governor and Commander-in-Chief of Northern Rhodesia. 
Sir Grattan Bushe was called by the Middle Temple in 1909. 

Sir Munammap Zarructan Kuan, K.C.S.1., has been appointed 
a Judge of the Federal Court of India in succession to the fate Sir 
Shah Muhammad Sulaiman. : 

The Lord Chancellor has appointed Mr. Joun Purcett Peacock 
to be the Registrar of the Stockport and Hyde County Courts 
and District Registrar of the High Court of Justice in Stockport. 
(Mr. Peacock will not for the present take up his duties as 

tegistrar, but will continue as Liabilities Adjustment Officer for the 
Manchester Area.) 








Books Received. 


By Sir Ernest Benn. 1941. pp. 31. 
Price 6d., net. 
By B. S. Townrve, D.L., 
London: The 


The Profit Motive. London : 


The Individualist Bookshop, Ltd. 


Reconstruction of Bombed Buildings. 
J.P., Hon. A.R.L.B.A. 1941. pp. 30. 
Individualist Bookshop, Ltd. Price 6d., net. 

Some Elementary Notes on Military Law and Procedure. By Capt. 
P. M. C. Hayman, 1941. pp. 70. (The author will be pleased 
to send the Notes to any officer desiring a copy as long as 
the supply lasts. The author’s address is Springfield House, 
Charlton Kings, Gloucestershire. ) 





Landlord and Tenant Notebook. 
STANDARD RENT WHEN WHOLE HOUSE SUB-LET. 


Berore the present war broke out, intelligent anticipation led to 
the drafting of various measures which became law either before or 
soon after hostilities commenced. “lhe underlying assumption in 
some cases (e.g., the Civil Defence Act) was that aerial bombard- 
ment would be included in such hostilities, and provision was made 
to evacuate citizens from the Metropolis and other towns; but the 
effect of such a process on the rental value of dwelling-houses 
appears to have escaped the notice of those concerned with rent 
restriction, unless they were contemplating not only the war period 


but the post-war period to come. For the Rent and Mortgage 
Interest Restrictions Act, 1939, besides extending protection to 


many dwellings which were outside the purview of former such 
enactments, maintains the distinction between houseé ‘‘ in the 
Metropolitan Police District or the City of London,’’ and those 
elsewhere, and in so doing proceeds upon the assumption that the 
former would, in a free market, yield 33 1-3 per cent. more than 
the latter. In other words, a position was visualised similar to 
that described at the time by Scrutton, L.J. in his judgment in 
Mackworth v. Hellard {1921] 2 K.B. 755 in these terms: ‘‘ It is 
common knowledge that when the Act was introduced in respect 
of small dwelling houses the grievance that was to be met was 
that large numbers of tenants of small dwelling houses were finding 
their rent increased very rapidly and arbitrarily, and, owing to 
the shortage due to the war and other circumstances, there was 
no competition to protect the tenant; the tenant practically had 
to pay what the landlord demanded, or go into the street... .”’ 

It is common knowledge to-day that in London and some other 
towns rents of dwelling houses have, in fact, decreased, supply 
exceeding demand; and one common result is such a position as 
this: On 3lst August, 1939, B held a lease, granted by A, of a 
London house rated at less than £100. In October, 1940, the lease 
still having some years to run, A leaves London and, with some 
difficulty, finds a sub-tenant, C, who pays him much less than the 
rent reserved by the head lease. ‘The head lease expires; C 
claims the right to stay on as a statutory tenant under s. 15(3) ; 
A decides to increase C’s rent. What is the standard rent? And 
on what may increases be imposed ? 

I know of no direct authority on the first point and, in view of 
the altered conditions referred to above, this is hardly surprising, 
for houses were not usually sub-let at a loss during the Great War 
or the period that followed. But there are decisions which afford 
indirect authority on this and kindred problems; before examining 
these, however, it may be useful to set out the definition of 
** standard rent.” 

‘“The expression ‘ standard rent,’’’ runs s. 12 (1) (a) of the 
Increase of Rent, etc., Act, 1920, as modified by s. 3 (1) and 
Sched. I of the Rent, etc., Restrictions Act, 1939, ‘‘ means the 
rent at which a dwelling house was let on the Ist September, 1939, 
or, where the dwelling house was not let on that date, the rent at 
which it was last let before that date, or, in the case of a dwelling 
house which was first let after the said Ist September, the rent at 
which it was first let.” By a proviso ‘‘ where at the date by 
reference to which the standard rent is calculated, the rent was 
less than the rateable value the rateable value at that* date shall be 
the standard rent.’’ Also, for present purposes in particular, 
reference must be made to s. 12 (7) (unmodified): ‘‘ Where the 
rent payable in respect of any tenancy of any dwelling house is 
less than two-thirds of the rateable value thereof, this Act shall 
not apply to that rent or tenancy ... and this Act shall apply 
in respect of such dwelling house as if no such tenancy existed or 
ever had existed.”’ 

In the straightforward case visualised above, there can be little 
doubt but that the standard rent of the house concerned is, by 
virtue of s. 12 (1), the old head rent. Such doubt as there may 
at one time have been on the point, may be considered to he 
resolved by Glossop v. Ashley [1921] 2 K.B. 451 and [1922] 
1 K.B. 2 (C.A.). In that case the method of trading adopted Ly 
the brewing industry accounted for the apparent sub-letting at a 
loss. The premises concerned, a licensed house, were let in 1911 
by the freeholder to a brewery company at a rent of £130 a year, 
and later in the same year the company let them to the defendant 
in the action at £40 a year—this was subsequently reduced, and 
on 3rd August, 1914, he was paying £24 a year. When the mesne 
lease expired by effluxion of time in 1916, the plaintiffs, who had 
acquired the freehold, negotiated an agreement with the defendant 
(who did not, apparently, then claim to hold over under the Rent 
Acts), the agreed rent being £15 a year. ‘This tenancy was a 
periodic one. In 1920 the plaintiffs served notice to quit, intimating 
that if the defendant claimed the protection of the Acts his rent 
would be £130 a year, ‘‘ being the rent payable in respect of the 
premises in 1914.’’ Later in the year they sued for possession. 

It was held that the rent to be considered was the rent paid by 
the occupying tenant on 3rd August, 1914. At first instance, it 
was pointed out by McCardie, J., that if the 1911 lease (with its 
£130 rent) were taken as a test a long lease which might have been 
granted to the brewers much earlier, might equally have been put 
forward as a test. But apart from that the proviso supported the 
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defendant’s case, the August, 1914, rateable value having exceeded 
the £24. This observation, if I may respectfully say so, seems to 
beg the question; for whether “the rent’’ was less than the rate- 
able value must surely depend on whether ‘‘ the ’’ rent means the 
rent reserved by the head lease or that reserved by the sub-lease. 

It may also be pointed out that long leases reserving a ground 
rent are normally excluded by s. 12 (7), as set out above. In 
Veale v. Cabezas [1921] W.N. 311, the problem was as follows. 
In August, 1914, a house was let at £12 12s. a year and sub-let in 
parts at weekly rentals totalling £1 4s. 6d. Its rateable value was 
then £26. In 1918 the leaseholder-landlord let the whole house 
to the defendant in the action at a weekly rent of £1 3s. In 1919 
the head lease terminated (it had been for ninety years) and the 
plaintiff, the reversioner, sought to increase the defendant’s rent 
on the basis of a £1 3s. a week standard rent. The latter contended 
that the proper basis was £12 12s. a year. It was held that that 
figure, being less than two-thirds of the rateable value, could not 
be the standard rent. Also, that the £1 4s. 6d. had nothing to do 
with it; as between the parties, the house had to be regarded as 
not having been let at all on 3rd August, 1914. 

The importance of this for present purposes lies in the fact that 
when an evacuated mesne tenant has had to cut his loss so severely 
that the under-tenant is paying less than two-thirds of the rateable 
value he may have no right to hold over at all . the Act shall 
not apply to that rent or tenancy. But, ultimately, the point 
depends on s. 15 (3) . . . ‘‘ any sub-tenant to whom the premises 
... have been lawfully sub-let shall . . . be deemed to become 
the tenant of the landlord . . .’’ and in the absence of authority 
it would not be safe to say that these words are unaffected by those 
of s. 12 (7). 

At all events, when in the circumstances which I have visualised 
the head lease runs out the reversioner will, it seems, be able to 
treat the rent he received on Ist September, 1939, as the standard 
rent. And if he desires to raise the rent of the statutory tenant 
thrust upon him who, by s. 15 (3), becomes his tenant, if at all, 
‘‘on the same terms as he would have held from the tenant if the 
tenancy had continued,”’ the next question is: by how much ? 

Kor a long time, the answer would have been disappointing. In 
Dufty v. Palmer (1924) 2 K.B. 35 the question arose when it 
appeared that a house, the standard rent of which was unquestion- 
ally £68, had, for some unknown reason, been let by the plaintiff 
to the defendant in 1918 at £40 a year. In 1922 notice to quit 
converted the tenancy into a statutory tenancy, being accompanied 
by a notice increasing the rent to the amount of the standard rent ; 
a later notice of increase sought to raise the figure by 40 per ceut. 
of the net rent. The question was a difficult one, and a Divisional 
Court held, on the ground that there was nothing in the Act 
expressly enabling a landlord who had agreed to a rent lower than 
the standard rent to increase that rent to the standard rent, that 
increases, while calculated by reference to the standard rent, could 
be imposed only on the £40. This decision remained authoritative 
till reversed by Phillips v. Copping [1935] 1 K.B. 15 (C.A.), the 
facts of which were essentially similar, on the ground that “there 
was nothing in the Act prohibiting a landlord making changes in 
the rent which only result in his being able to recover the standard 
rent.”’ An important decision, in view of present conditions men- 
tioned above ; it is now clear what the landlord left with a sub-tenant 
may do about it; and if he may not think fit to do it now, the 
right will be more valuable when hostilities cease. 





War Legislation. 
STATUTORY RULES AND ORDERS, 1941. 


No. 1053,8.63. Allied Powers (Maritime Courts), Act of Ad- 
journal, July 18. 

E.P. 1065. Condensed Milk (Distribution) Order, 1940. 
Directions, July 23. 

E.P. 1054. Defence (Parliamentary Under-Secretaries) Regu- 
lations, 1940. (Amendment Order in Council, 
July 22.) 

E.P. 1049. Eggs (Control and Prices) (No. 2) Order, July i9. 

Flour (Use of Returnable Bags) Order, 1941. 

: General Licence, July 23. 

E.P. 1057. Limitation of Supplies (Miscellaneous) (No. 11) 
Order, 1941, and the Limitation of Supplies 

: (Woven Textiles. ) 

E.P. 1063. Machinery, Plant and Appliances (Control) 

; (No. 4) Order, July 23. 

No. 987. Motor Vehicles (Authorisation of Special Types) 

; General Order, July 8. : 

No. 1048. National Service (Postponement Certificates) 

(Amendment) Regulations, June 

E.P. 1060 Potatoes (1941 Crop) (Control) Order, July 22. 


No. 1046/L.20. 
No. 1047/L.21. 


Supreme Court, England. Procedure. 
3), July 16. 
Supreme Court, England. 


4), July 17. 


Rules (No. 


Procedure. Rules (No. 





To-day and Yesterday. 
LEGAL CALENDAR. 


4 August.—On the 4th August, 1862, John Flood, a young 
trooper of the 18th Hussars, was tried at Lewes Assizes for the 
murder of John O'Dea, a fellow soldier, at Brighton. The en 
who was a very good tempered man, had been the object of 
much ill-usage from some of his comrades, particularly the 
deceased, who had used an existing system of unofficial court 
martial among the soldiers to persecute him. One day he had 
been threatened with one of these secret trials on a charge of leav- 
ing a dirty saddle. He grew depressed, drank heavily and in the 
evening he shot his persecutor dead with a carbine. The prisoner 
was deeply affected in court and fainted when Mr. Baron Martin 
pronounced sentence of death, This was later commuted to penal 
servitude for life. 

5 August.—-Philip Roche, an Irishman, was hanged for piracy 
at Execution Dock on the 5th August, 1723. He had been first mate 
on board a ship bound from the West Indies to Cape Breton, but 
with five other Irishmen he had murdered all the crew and taken 
possession of it. After putting into Portsmouth and giving the 
vessel a false name they sailed to Rotterdam, sold the cargo, and 
took in a fresh one. The gentleman to whom it belonged took 
passage on board for the Port of London, but after they had been 
one day at sea they murdered him and threw him overboard. 
Fortunately he had sent letters to England describing the ship, and 
Roche was in consequence arrested and convicted of his crimes at 
the Admiralty Sessions. 

6 August.On the 6tlr August, 1759, the famous Eugene Aram 
was hanged at York for the murder of a shoemaker named Clark. 
It was fourteen years since he had buried the remains in St. 
Robert's Cave, near Knaresborough, and fled from Yorkshire, finally 
settling down to his old occupation of a teacher in a school at Lymm 
Regis. A self-taught scholar studying botany, heraldry, French, 
Arabic and the Celtic tongues he discovered the affinity of the 
latter to the other European languages. He was, perhaps, the 
only man of his age who disputed the direct derivation of Latin 
from Greek. Nevertheless, despite his intellectual attainments he 
got mixed up in a sordid fraud which led to murder, and for many 
years his remains hung in chains at Knaresborough. ; 


7 August.—On the 7th August, 1842, at the Guildford Assizes, 
Lord Abinger tried a libel action in which the Hon. Mr. Greville 
sued the Sunday Times for a report of the Epsom races implying 
that he had scratched his horse ‘‘ Canadian ’’ at the last moment, 
having betted heavily against it. There was a good deal of con- 
flicting evidence as to an unaccountable lameness which had seized 
the animal, but after a few minutes’ consultation the jury awarded 
the plaintiff £200 damages. 


8 August..In the great Reform Bill riots of 1831 the palace of 
the Bishop of Bristol was among the buildings destroyed. When 
the mob first attacked it and effected an cntrance they were stopped 
by the appearance of the military and went off to set the Mansion 
House on fire. The soldiers hastened after them and very soon the 
unprotected palace was in a blaze, being soon reduced to a heap 
of ruins. On the 8th August, 1833, at the Bridgwater Assizes, the 
Bishop recovered a verdict for £6,000 compensation. 


9 August.._On the 9th’ August, 1853, Richard Pedder, a man of 
fifty, was tried at the Lancaster Assizes for the murder of his wife. 
One evening he had gone into the Shovel Inn at Hambleton, rather 
tipsy, sat down, called for a glass of beer and said: ‘ I’ve killed 
our Bet.’’ ‘wo men went to his house at once and found the 
woman lying dead behind it. Pedder, who followed them said 
plainly, “IT shot her and will shoot myself." He then proceeded 
to fix up a gun in some potato forks but did not fire it. To the 
police he afterwards said that he had aimed for the killing place 
and was glad he had done it, but he did not know why. The 
somal: counsel argued that his statement, when distracted with 
orror, should not be trusted and that there had been an accident. 
Pedder was convicted and hanged. 

10 August.—On the 10th August, 1759, William Horne, in his 
seventy-fourth year, was convicted at the Nottingham Assizes of 
the murder of his child thirty-five years before. 


The Week’s Personality. 


It is an odd circumstance that while Eugene Aram, hanged for 
a fourteen-year-old crime, is still remembered, no one recalls 
William Horne, executed in the same year, 1759, for an even more 
remarkable murder committed thirty-five years before. He was 
the eldest son of a gentleman with a ll estate at Butterley in 
Derbyshire, and living the life of a spoilt child brought out’ the 
worst in his nature. He led a notoriously immoral life descending 


even to incest, and when his sister was delivered of a child he 
carried it away in a bag and left it in the open to die of exposure. 
That was in 1724 and, though his brother Charles knew the secret 
and was constantly tormented by it, retribution tarried for thirty- 
five years. On his father’s death he inherited the old gentleman's 
real estate and thereafter displayed a degraded avarice, never doing 
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one generous action. Charles kept a little ale-house at his gate 
and often opened it for him, taking off his hat but receiving no 
word of acknowledgment. ‘The: children of Charles never had a 
morsel from their uncle. The whole country round had reason to 
complain of his churlishness and rigour; he would scarce suffer a 
man not qualified, to keep a dog or a gun, so that he was universally 
feared and hated. He had even picked his father’s pocket as he 
lay dead, refusing to pay his funeral expenses. In the end it wag 
the denunciation of Charles that hanged him. 


‘‘ My Unfortunate Client.”’ 


Towards the end of last term, an eminent Chancery leader in 
addressing Mr. Justice Bennett happened to refer to ‘‘ my unfortn- 
nate client,’’ when the judge asked him: ‘‘ Have you ever met an 
advocate who hadn't got an unfortunate client? They’re all 
anfortunate.’’ ‘‘ That depends on the result, my lord,’’ replied 
the leader.. There is a good deal of solid foundation for the 
observation of Bennett, J. Everyone knows the story of the young 
barrister who had apparently learnt nothing of his calling but the 
necessity of the appeal to pity and could get no further than the 
words, ‘‘ Gentlemen, my unfortunate client—my unfortunate client 

’ till the judge intervened to say, ‘‘ Proceed, sir; so far the 
court is with you.’’ (Though one of the oldest legal anecdotes this 
has, of course, of late years been fastened on to some one or more 
of the ladies now at the Bar.) When applied more skilfully than 
in that instance, the line of appeal through pity for one’s client’s 
wrongs has its uses. ‘The late Mr. Justice Alpers of New Zealand 
used to recall how he threw himself into the defence of the first 
prisoner for whom he was ever briefed to appear, a young woman 
who had married a Chinaman. The judge who tried the case after- 
wards said: ‘‘ Of course he got her off, but there were moments 
when I wondered if he confused the defence of Beatrice Too Fee with 
the impeachment of Warren Hastings.”’ 


Appeal by Tears. 


References to a client’s misfortunes are not so emotional now as 
they were when Dickens drew Buzfuz or Gilbert wrote ‘‘ Trial by 
Jury,’’ except, perhaps, in Ireland sometimes. An advocate much 
given to this method was James Campbell, afterwards Lord 
Glenavy. Once he so worked himself up that he astonished every- 
one in court by shedding tears himself, but unfortunately Tim 
Healy was on the other side and spoilt the effect of this opportune 
flow by remarking that it was ‘‘the greatest miracle since Moses 
struck the rock,’’ for Healy did not believe in the softness of 
Campbell’s heart. There is another tale of a prisoner who burst 
into tears in the middle of his counsel’s address because, he said, 
he had only just realised what an ill-used man he was. Few 
advocates, however, are inclined to show a practical sympathy for 
the wrongs of their clients. An exception was the rough but kind- 
hearted Danckwerts, who once, after a case had ended disastronsly 
for the man ‘he was representing, said to his junior, ‘‘ Look here, 
I'm sorry for this chap; he’s hada rough time of it. You must do 
what you like, but I’m going to return half my fees.” 








Our County Court Letter. 
POSSESSION OF A COTTAGE. 


In Cambridgeshire County Council v. Skinner, recently heard at 
Cambridge County Court, the claim was for possession of a cottage. 
lhe plaintiffs’ case was that the arrears of rent, for the cottage and 
75 acres of land, were originally £250. A new agreement was made, 
concerning the cottage only, and, in consideration of the defendant 
paying part of the arrears, the balance was remitted. Fresh arrears 
ad since accumulated, and possession was desired for a new tenant 
who was living six miles away from the land. The defendant's 
case was that he had sold some property, and the proceeds of sale, 
viz., £85, had been accepted by the plaintiffs in full satisfaction cf 
the £250 arrears plus the six months’ rent payable in September. 
No notification had since been received that the plaintiffs also 
required rent for the six months to Michaelmas. The only rent 
accruing was for the six months to Lady Day, 1941. Corroborative 
evidence was given by a friend of the defendant, who had paid the 
£85 on the defendant's behalf and had agreed with one of the 
eege gd officials (now in the Army) that the defendant should be 
ree of debt until September. It was pointed out for the plaintiffs 
that they were not claiming the half-year’s rent, and the absence 
of the material witness on that issue did not affect the claim for 
possession. His Honour Judge Lawson Campbell made an order 
for possession in thirty-five days, with costs. 


LOSS OF EGG PRODUCTION. 


In Harris v. Clarke and Another, recently heard at Stratford-on 
Avon County Court, the claim was for £10 10s., being the esti- 
mated value of pullets lost, and for £5 2s. 6d. for loss of eggs 
(600 at 3s. 5d. per score), less 8s. 9d. in respect of two pullets 
which were killed, dressed and sold.. The plaintiff's case was that 
on the 6th April, 1940, two dogs, the property of the respective 
defendants, had trespassed in his fowl runs and had done ieee 
to the amount, claimed. Liability was admitted, but the amount 
of damage was disputed. The plaintiff's case was that the value of 





each pullet was 15s, Those lost could not be replaced by strange 
birds, as the latter would cause fights and put the other hens off 
laying. April was the best month for egg production, but in_ all 
three of the pens the eB production declined after the dogs’ visit. 
The defence was that the birds lost were only worth 6s. 6d. to 
10s. each, and in June one of the defendants had bought twenty- 
six couples for 12s. 6d. to 15s. 6d. per couple. Owing to the 
shortage of feeding stuffs the price of poultry ed fallen and there 
were fewer eggs. ‘ihe plaintiff's poultry were spread over thirty-five 
acres, and the two dogs could not have caused such a diminution 
in the egg production. His Honour Judge Kennedy, K.C., observed 
that the test of what could be bought in the market was value- 
less, as anyone buying strange fowls might import disease and do 
irreparable damage. The evidence was that on the 6th April, 1940, 
the market price of eggs (which was then uncontrolled) was 2s. 4d. 
to 2s. 6d. per dozen. ve plaintiff had lost fourteen fowls, and 
a fair estimate of their value was 12s. 6d. each. The decline in 
the egg yield for the ten days after the 6th April was 600, but 
the decrease attributable to the dogs’ trespass was 250 eggs. The 
price of eggs had risen subsequently, until the control was imposed, 
and the value of eggs lost was 3s. a dozen. Judgment was there- 
fore given for £8 15s. for the fowls killed and for £1 17s. 6d. for 
eggs lost. The total amount was £10 12s. 6d., less 8s. 9d. for the 
two sold, viz., £10 3s. 9d. net. It transpired that the defendants 
had paid into court £7 1s. only, and the plaintiff was accordingly 
awarded costs. 


INCAPACITY FROM SILICOSIS. 


In Geevor Tin Mines, Ltd. v. Maddern at Penzance County Court, 
the application was for diminution of compensation from £1 to 
7s. 7d. a week. The respondent had been certified on the 5th 
November, 1936, as suffering from silicosis, and he was disabled 
thereby from earning his pre-accident wages of £2 lls. 4d. a 
week. On the 15th August, 1938, an agreement was_ recorded 
providing for the payment of £1 a week as compensation, The 
applicant's case was that the respondent was now earning £2 
a week, irrespective of certain deductions, which the applicants 
contended should be made. The respondent’s case was that, had 
it not been for the accident, his present wages would have been 
£3 3s. 8d. a week, and no deductions should be made. His Honour 
Judge Scobell Armstrong held that, while the present circum- 
stances continued, the respondent was entitled to 15s. 5d. a week 
as compensation. An award was made accordingly, with costs to 
the respondent. 








Rules and Orders. 


S.R. & O., 1941, No. 998/L. 18. 
COUNTY COURT, ENGLAND—FEES. 
Tue County Court Fees (AMENDMENT) OrpeER, 1941. 
Datep Jury 11, 1941. 


The Lord Chancellor and the Treasury, in pursuance of the 
powers and authorities vested in him and them respectively by 
s. 167 of the County Courts Act, 1934*, s. 2 of the Public 
Offices Fees Act, 1879+, and s. 305 of the Companies Act, 1929, 
do hereby, according as the provisions of the above-mentioned 
enactments respectively authorise and require him and them, 
make, concur in, and sanction the following Order :— 

1. In Fee 46a (iii) of the Table of Fees contained in the Schedule 
to the County Court Fees Order, 1936§, as amended, in the column 
headed ‘ Description of Proceeding ’’ the words ‘‘ Form No. 2, 3, 
or 10 in the Schedule to the County Court (Emergency Powers) 
Rules, 1939’ shall be omitted, and the following words shall be 
substituted therefor : 

‘Form -No. 2, 3, 10 or 15 in the Appendix to the County 
Court (Emergency Powers) Rules, 1940.” 

2. In Fee No. 46a (iv) of the said Table of Fees, the words 
‘Form No. 2, 3, 10 or 15”’ shall be substituted for the words 
‘* Form No. 2, 3 or 10.’’ 

3. The following addition shall be made to the said Fee 
No. 46a :— 

Description of Proceeding. Amount of Fee. 
‘“(v) On lodging with the Registrar an order 
of the High Court transferring an 
originating summons under the Courts 
(Emergency Powers) Acts, 1939 to 1941, 
from that Court to a county court —... 5s.”’ 

4. The following Fee shall be inserted in the said Table of 
Fees after Fee No. 50 :— 

The Liabilities (War-Time Adjustment) Act, 1941. 
50a. (i) On an application for an adjustment 


““ 


order ahs ns oss aa 10s. 
(ii) On the hearing of an application for 

an adjustment order ie és 10s. 
(iii) On an application for a protection 

order sc zat 5s. 


"#94 & 25 Geo, 5. c. 53. + 42 & 43 Vict. c. 58. 
$19 & 20 Geo. 5. c. 23. § S.R. & 0., 1936 (No. 1160), T, p. 693. 
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This fee includes the hearing of the application. 

This fee is not payable where the application is 
included in an application for an adjustment order. 

Where the debtor is the applicant for an adjust- 
ment order, Fees Nos. 50a, (i), (i) and (ut) are 
payable after the making of the adjustment order, 
in the manner directed by the order, unless payment 
at an earlier stage is ordered. 

(iv) For searching an index, per name 1s. 

(v) For the adjustment and settlement 
of a debtor’s affairs: Maximum fee, 2 per cent. of 
the amount available for payment to creditors, and 
2 per cent. of the estimated net income of the debtor 
during the currency of the adjustment order, 

In this fee ‘‘ the amount available’ means the amount available 
before deducting the fee; *‘ payment to creditors”? means pay 
ment to creditors with provable debts in respect of debts proved; 
** net income ’’ means income after deducting any income-tax, and, 
in relation to a business, means net earnings after deducting all 
expenses, taxes and other outgoings payable in respect of the 
business; ‘‘ estimated ’’’ means estimated by the court. 

For the purpose of calculating this fee or any instalments 
thereof, the calculation is to be made to the nearest shilling. 

This fee is to be paid at such times and in such manner as the 
court directs. 

Any fees payable in a county court on proceedings under the 
Act may be reduced or remitted by the court, on application or 
of its own motion, on ground of hardship.” 

5. This Order may be cited as the County Court Fees (Amend 
ment) Order, 1941. 

Dated the 11th day of July, 1941. 
Simon, C. 
Lords Commissioners of His 
Majesty’s Treasury. 
Patrick Munro, 
W. W. Boulton, 


S.R. & O., 1941, No. 1069/L. 22. 
SUPREME COURT, ENGLAND—FEES. 
Tre Supreme Court Frees (AMENDMENT) Orper, 
Datep 22np Jury, 1941. 


The Lord Chancellor, the Judges of the Supreme Court, and the 
Treasury, in pursuance of the powers and authorities vested in 
them respectively by s. 213 of the Supreme Court of Judicature 
(Consolidation) Act, 1925*, s. 305 of the Companies Act, 1929t, 
and ss. 2 and 3 of the Public Offices Fees Act, 1879}, do hereby, 
according as the provisions of the above-mentioned enactments 
respectively authorise and require them, make, advise, concur in, 
sanction and consent to, the following Order :— 

1. The following paragraph shall be inserted in the Supreme 
Court Fees Order, 1930§, after para. 3 thereof :— 

‘‘3a. In proceedings under the Liabilities (War-Time 
Adjustment) Act, 1941, the court or a judge may in any 
particular case postpone, reduce or remit, on the ground of 
hardship, with or without an application for the purpose, any 
of the fees or percentages mentioned in the First Schedule 
to this Order, which would otherwise be payable in pursuance 
of this Order in that particular case.”’ 

2. The following paragraph shall be added to the directions 
prefixed to Section IT of the said First Schedule :— 

‘* 5. The payment of the fee for the adjustment and settle 
ment of the affairs of a debtor (Fee No. 64) is to be made 
at such time or times and in such manner as the Court or 
a Judge may direct, and the fee shall be stamped on a 
praecipe or such document as the Court or Judge may 
prescribe.”’ 

3. The following note shall be added to Fee No. 55 in the said 
First Schedule :— 

Note:—This fee is not payable in proceedings 
Liabilities (War-Time Adjustment) Act, 1941.’ 

4. The following fee shall be inserted in Section IT of the said 
First Schedule, after Fee No. 63 :— 

‘64. For the adjustment and settlement of the £ 
affairs of a debtor under the Liabilities (War-Time 
Adjustment) Act, 1941, maximum fee— 

For every 100s. or fraction of 100s. 

(a) of the amount available (before deducting 
the fee) for payment to creditors with provable 
debts in respect of debts proved, and (in 
addition) 

(b) of the estimated income of the debtor 
during the currency of the adjustment order 0 

Note :—In this fee ‘‘ debtor ’’ includes a debtor 
firm or company ; ‘‘ estimated ’’ means estimated by 
the Court or a Judge; ‘* income ’’ means net income 
after deducting any income-tax, and, in relation to 


“15 & 16 Geo. 5. c. 49 
£42 & 43 Vict. c. 58. 


1941. 


under the 


s. d. 


ia) 


+ 19 & 20 Geo. 5. c. 23. 
© $.R. & O. 1930 (No. 579), p. 1728. 





a business, means net earnings after deducting all 
expenses, taxes and other outgoings payable in 
respect of the business. 

5. The following Fee shall be substituted for Fee No. 70: 








. Document to be 
Item Fee “vs 
stamped 
a Se 
70. On sealing a writ of habeas 0 10 0 | The praecipe 
corpus 1 
6. This Order may be cited as the Supreme Court Fees 


(Amendment) Order, 1941. 
Dated the 22nd day of July, 1941. 

Simon, C. 
Caldecote, Cal. 
Wilfrid Greene, M.R 
Merriman, P. 

Lords Commissioners of { Patrick Munro. 

His Majesty's Treasury | Tom L. Dugdale. 








Notes of Cases. 


CHANCERY DIVISION. 


John Fowler & Co. (Leeds), Ltd. v. Sir Andrew R. Duncan and 
OC. H. Crabtree. 
Farwell, J. 17th June, 1941. 

Emergency provisions—Controller appointed of company’s under 
taking by Minister of Supply—Functions of Controller—Power 
to direct charge of company’s assets—Emergency Powers (Defence) 
Act, 1939 (2 & 3 Geo. 6, c. 62), 8. 1—Defence (General) Regula- 
tions, 1939, reg. 55 (4). 

Motion. 

The Emergency Powers (Defence) Act, 1939, s. 1 (2), provides 
for the making of regulations by order in council to authorise 
‘“(b) (i) the taking of possession or control, on behalf of His 
Majesty, of any property or undertaking.’’ The Defence (General) 
Regulations, 1939, made under the Act by reg. 55 (4) authorise 
a competent authority, if it is necessary to take control of the 
whole or any part of an existing undertaking, by order to authorise 
any person to execise such function of control as may be provided 
for by the order. 

The plaintiff company were carrying on the business of manu- 
facturing certain engines and also of manufacturing certain 
machines. The company had two accounts with their bankers. 
Account No. 1 was used to finance the engine business; account 
No. 2 financed the machine business. In order to obtain the neces- 
sary funds they were granted by their bank a very substantial over- 
draft. The overdraft represented the full extent to which the 
bank was prepared to assist them and was secured by a debenture 
over the whole of their undertaking. The company had a number 
of contracts with the Minister of Supply. By an order of the 
2ist March, 1941, the Minister, in exercise of his powers under 
the Act and reg. 55, appointed C to be controller of the under 
taking. The order directed C to exercise the functions of con 
trolling : (a) the employfnent of all servants of the company ; 
(4) the financial transaction of the company; (c) their contracts ; 
(¢) the obtaining of materials; (e) their building plant and 
machinery; and (f) the management and conduct of their under 
taking. There was considerable friction between C and the Board 
of the company. C gave a number of directions to which the 
company objected. /nter alia he directed the Board not to operate 
account No. 1, but only to operate account No. 2. He also con 
sidered that further moneys were necessary to enable the company 
to carry out their contracts, and he directed the company to increase 
their overdraft at the bank. The bank was willing to make further 
advances because the Government was prepared to guarantee them. 
Further, it was alleged that C intended to delegate his powers. 
By this action the company claimed a declaration that the functions 
specified in the order were not functions of control within reg. 55 (4) 
and, in the alternative, a declaration that C was not entitled to 
give certain directions what he had given. The Minister of Supply 
and © were defendants. 

Farwell, J., said that the first question was what was the meaning 
of ‘‘ control ’’ and “ controller’’ in the Act. In his judgment 
the words were used with a very wide meaning. ‘The Act enabled the 
Minister to appoint a person to be a controller of the whole and 
every part of the undertaking. The power was not limited, as was 
suggested, to controlling the policy of the company. Having regard 
to the nature of the Act, the order of the 31st March, 1941, was 
not ultra vires and the action against the Minister failed. The 
further question arose whether C had exceeded his powers. There 
was no evidence that he had delegated his powers. A controller 
appointed by the Minister was the only person who could exercise 
the powers. He could, however, appoint an assistant to help him 
in their exercise. With regard to the direction that the Board 
was only to operate No. 2 account, that came within the power 














August 9, 1941 


THE SOLICITORS’ JOURNAL. 


[Vol. 85] 333 








conferred on him by the order. Finally, a matter in which C 
had gone outside his powers was in directing the company to 
increase its overdraft. He could not direct the company to under- 
take a liability which it could not itself undertake out of its own 
resources, and a declaration would be made to that effect. 

CounseL : Harman, K.C., and G. UO. Slade; The Attorney-General 
(Sir Donald Somervell, K.C.) and Danckwerts. 

Souicrrors : Maxwell, Batley & Co. for Simpson, Curtis & Co., 
Leeds ; Zhe T'reasury Solicitor. 


[Reported by Miss B. A. BickNeLL, Barrister-at-Law. ] 


KING'S BENCH DIVISION. 
Amusement Equipment Co., Ltd. v. McMillan. 


Humphreys, Singleton and Tucker, JJ. May, 1941. 
Public health—‘* Fun fair’’—Premises with amusement devices— 

Automatic gramophone operated by public by inserting coin— 

Whether premises used for public music—Necessity for licence— 

Public Health Acts Amendment Act, 1890 (53 & 54 Vict., c. 59), 

s. 51, para. 5. 

Case stated by Yeovil justices. 

An information was preferred against the appellant company by 
the respondent on behalf of Yeovil Corporation under s. 51, para. 5, 
of the Public Health Acts Amendment Act, 1890, charging them 
with having unlawfully used premises, which they occupied, for 
public music without a licence from the licensing justices for the 
district. At the hearing of the information the following facts 
were established : The company used the premises, which were 
called ** Arcadia,’’ for public entertainment. They installed there a 
number of amusement machines, pin-tables, dart-boards, rifle targets, 
and an automatic gramophone. The gramophone contained twelve 
records, which were from time to time varied by the company, 
each record bearing a title and number. The gramophone was fitted 
with cet ys buttons by which records could be selected, and 
was operated by the insertion of a penny in a slot and pressure 
on the button corresponding to the record chosen. The gramophone 
could be heard throughout the interior of the premises and also 
in the street. For some months the place had been open to the 
public daily without charge for admission. The gramophone had 
been used daily during that time continuously between 6 p.m. 
and 10 p.m., and was in use on the 3rd April, 1940, when the 
premises were visited by the police. The company derived financial 
benefit from the operation of the machine by the public. The 
company’s staff were forbidden to operate it. It was contended 
for the company that no music licence was required (1) because 
they did not provide music for the entertainment of the public, 
but merely fyrnished means whereby individual members of the 
public could provide music for their own entertainment; and 
(2) because, as there were fifty-four amusement devices and only 
one gramophone at the premises, the music formed a subsidiary 
and not substantial part of the entertainment. It was contended 
for the respondent (1) that notwithstanding the method of operatin 
the machine it was installed and used not only for the Saennia 
benefit of the company and the entertainment of those actually 
inserting the coins, but also for the purpose of attracting members 
of the public to the premises and entertaining them while they were 
there ; (2) that by reason of the intensity of the music the machine 
had an advertising value to the company’s business besides enter- 
taining others than those who operated it; (3) that by reason of the 
admitted daily use from 6 p.m. to 10 p.m. of the gramophone the 
music formed a substantial part of the entertainment provided for 
the public; and (4) that therefore the company habitually used the 
place for public music within the meaning of the Act, so that a 
music licence was required. Reference was made to Guaglieni v. 
Matthews (1865), 6 B. & S. 474, and Brearley v. Morley [1899] 
2Q.B. 121. The justices held those cases distinguishable, and that 
the facts showed that the music formed a substantial, not sub- 
sidiary, part of the public entertainment at the premises. The 
mere numerical relation of the gramophone to the other machines 
was not, they said, the only test, the nature and extent of its 
use being material. They held that the music was ‘‘ public music ”’ 
within the Act, that the premises were habitually used for public 
music, and that a licence was necessary. They convicted the 
company and fined them five shillings. The company appealed. 

Humpureys, J., said that there was ample evidence to justify 
the justices’ conclusion. It was argued that it must be proved 
that the public came to the premises in order to hear the music if 
the premises were to come within s. 51 (5), and that the music 
must itself be the entertainment and not a subsidiary element. 
He (his lordship) agreed, and the justices had found everything 
necessary to support that contention. Brearley v. Morley, supra, 
was quite different. There was ample evidence here to show that 
these premises were kept for public entertainment and, among other 
things for public music. If authority were needed, 2. v. Tucker 
(1877), 2 Q.B.D. 417, would provide it. The appeal must be 
dismissed. 

Srncteton and Tucker, JJ., agreed. 

Counset : Benson; Fortune. 

Souicrrors : Macarthur & Macarthur; Badham, Comins & Sloman, 
for the Town Clerk, Yeovil. 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 





Winchester Court, Ltd. v. Holmes. 
Stable, J. 20th May, 1941. 


Landlord and tenant—Lease for term of years from 1st January, 
with option to break after three years—Six months’ notice given 
of tenant’s intention to quit ‘‘ at the end of the last quarter of 
this year ’’—Whether valid. 

Action for arrears of rent. 

The defendant was the assignee of a lease dated the 11th January, 
1937, whereby the plaintiff company demised to the assignor one 
of a block of flats. The rent was payable quarterly in advance, 
and the lease was for a term of seven years from the lst January, 
1937, with an option in the lessee to determine the tenancy at the 
end of the third or fifth year on giving at least six months’ notice. 
By a letter dated the 30th June, 1939, received on that date by 
the plaintiff’s agents, the defendant stated that he gave the land- 
lords ‘‘ formal notice of termination at the end of the last quarter 
of this year.’’ The plaintiffs replied refusing to accept the notice 
on the ground that it was not effective in law. At Michaelmas, 
1939, the tenant paid in advance the quarter's rent due up to 
Christmas, 1939, at which time he tendered a sum by way of pro- 
portionate rent for the days between the end of the Christmas, 
1939, quarter and the end of the third year of the tenancy. On the 
19th January, 1940, the plaintiffs returned the key of the flat to 
the defendant and demanded payment of rent in advance for the 
quarter ending the 24th March, 1940. The demand was refused, 
and the plaintiffs now sued the defendant for rent for the first 
two quarters of 1940. It was contended on their behalf that the 
notice of the 30th June, 1939, was ineffective because ambiguous, 
in that it was a notice to terminate on either the 25th or the 
31st December, 1939, and that it was in neither case a valid notice. 

Sras.e, J., said that the question of construction raised by the 
notice presented little difficulty. There was hardly any form of 
words which could not be twisted so as to make an absurdity. The 
court did not construe in that attitude of mind the written docu- 
ments passing from hand to hand in everyday life, although, of 
course, if a notice to quit were bad on the face of it the court 
could not put it right. In Cadby v. Martinez (1840), 11 A. & E. 
720, a notice had been given to quit on the 24th June when the 
only notice which could be given legally was one for Michaelmas. 
The landlord had noticed the mistake but said nothing. It was 
held that that knowledge on the part of the landlord could not 
give validity to what was on the face of it a bad notice. Reference 
had been made in argument to Hill’s ‘‘ Complete Law of Landlord 
and Tenant ’’ (9th ed., p. 426, § 368) and ‘‘ Halsbury’s Laws of 
England ’’ (2nd ed., vol. 20, p. 135 et seq.). Lindley, L.J., in 
Sidebotham v. Holland [1895], 1 Q.B., 378, at p. 383, said that the 
validity of a notice to quit should not turn on the splitting of 
a straw. Counsel had properly referred to Phipps & Co. v. Rogers 
[1925], 1 K.B. 14; 69 Sox. J. 50, where a notice to quit ‘‘ on the 
earliest day your tenancy can legally be terminated by valid 
notice to quit given to you by us at the date of the service hereof ”’ 
was held (Scrutton, L.J., dissenting) to be invalid because it 
placed on the tenant the burden of deciding the questions of law 
when his tenancy could legally be determined and what was a 
valid notice to quit. To apply those principles to the present 
question of construction, this notice was expressed to be a formal 
notice of termination ‘‘ at the end of the last quarter of this year.” 
That meant that it was a notice in conformity with those terms 
in the lease which created and defined the tenant’s rights with 
regard to giving notice. ‘‘ Of this year ’’ must be construed to mean 
the third year of the tenancy then current. The notice was per- 
fectly plain on a natural interpretation of the words, and it was 
effective for the purpose for which it was sent. There must be 
judgment for the defendant. : 

CounseL : Astel Burt; Horton-Smith. 

Sorrcrrons : Wedlake, Letts & Birds; Keene, Marsland & Co. 

[Reported by R. C. Caraurn, Esq., Barrister-at-Law. ] 


Cane v. Seloceve, Ltd. 
(Martin’s Bank, Ltd., Garnishee.) 
Viscount Caldecote, C.J., Humphreys and Singleton, JJ. 
15th May, 1941. 

Practice—Garnishee proceedings—Garnishee order absolute for pay- 
ment by garnishee to judgment creditor—Debt due to creditor 
larger than debt due by garnishee to judgment debtor—Master 
unaware of amount owed hy garnishee—Inconvenient practice— 
Validity of order—R.S.C., Ord. 45, rr. 13. 

Appeal from a garnishee order absolute. 

A garnishee order was served on Martins Bank, Ltd., under 
R.S.C. Ord. 45, r. 1, stating that the master had ordered “‘ that 
all debts owing . . . from the . . . garnishee to the above-named 
judgment debtor be attached to answer a judgment recorded against 
the said judgment debtor by the above-named judgment creditor 

. for £164 17s. 6d. . . . on which judgment the said sum of 
£164 17s. 6d. remains due and unpaid. And it is further ordered 
that the said garnishee attend ’’ the master ‘‘on an application 
by the said judgment creditor that the said garnishee pay the 
debt due from him to the said judgment debtor, or so much 
thereof as may be sufficient to satisfy the judgment... .”’ In 
order to avoid unnecessary attendances, the garnishee’s solicitors 
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endorsed the order nisi with the following words: ‘‘ We hereby 
consent on behalf of the garnishee.” When the summons was 
returnable the bank did not attend, and the master made the 
following order absolute: ‘‘ It is ordered that the garnishee do 
forthwith pay the said judgment creditor £164 17s. 6d., bein 
so much of the debt due from the said garnishee to the said 
judgment debtor as is sufficient to satisfy the said judgment debt 
and costs.’’ The master had no information as to what the bank 
owed the debtor. The bank appealed against that order on the 
ground of mistake, as it owed the debtor only £10 15s. 4d. The 
creditor, while admitting that fact, contended that the bank had 
consented to that order and that it was now too late to cancel it. 
Viscount Catpecote, C.J., said that counsel for the bank had 
stated that the practice was to make an order absolute in the terms 
of the order under appeal without full information as to the 
amount of the debt due from the garnishee to the debtor, and 
that the matter was resolved by the garnishee’s paying to the 
creditor what was in fact his debt to the debtor. That was a 
rather loose practice, likely to lead to the kind of difficulty which 
had occurred here. The master was in a difficulty in the absence 
of the garnishee. He was obliged, unless some further proceeding 
were taken, to make an order absolute for the amount of the 
judgment debt. As it was admitted that the garnishee only owed 
the debtor £10 15s. 4d., the court could not but make the proper 
order, which was for payment of that sum. As for the creditor’s 
contention that the garnishee had consented to the order absolute 


made, the endorsement on the order nisi was, in his (his lord-- 


ship’s) opinion, a consent only to the making of the order for 
which the judgment creditor was stated in the order nisi to be 
making application—namely, an order ‘that the said garnishee 
pay the debt due from him to the said judgment debtor.”’ It was 
not a consent to the order absolute in fact made. The niaster 
had therefore made an order which was wrong in the absence of 
a consent. The right order was that the garnishee should pay 
the judgment creditor £10 15s. 44. It only remained for him 
(his lordship) to say that the existing practice in this matter 
required consideration. 

Humpnreys and Srncieton, JJ., agreed. 

CounseL : Valentine Holmes; Diamond. 

Soricirors : Christopher & Son; Eric R. Colwill. 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law. ] 


Parker v. batty (Inspector of Taxes). 
Lawrence, J. 18th March, 1941. 


Revenue—Income tax—Setting up new trade—Dealer in musical 
instruments on hire-purchase terms—Transfer of business to 
company—Collection by company for dealer of sums accruing on 
agreements existing at date of transfer—Whether receipts 
taxable. 

Appeal from a decision of the Commissioners for the Special 
Parposes of the Income Tax Acts. 

e taxpayer carried on the business of a dealer in musical 
instruments on hire-purchase terms. Receipts under the agreements 
were not treated as profits or income in his accounts until the cost 
of the article to him had been defrayed. At the end of March, 
1936, he formed a limited company to acquire and run his business. 
Under the written agreement of April, 1936, effecting the transfer 
the company was not to take over his book-debts, which expression 
was taken to include all sums then due to the taxpayer and which 
might thereafter become due under the hire-purchase agreements. 
On the 5th April, 1936, 1937, 1938 ‘and 1939, there were respec- 
tively 5,784, 5,053, 2,806 and 1,285 hire-purchase contracts un- 
completed, and the taxpayer was assessed to income tax on the 
considerable sums received under those agreements in the years 
1936-37, 1937-38, and 1938-39 under Case I of Sched. D to the 
Income Tax Act, 1918, in respect of profits on hire agreements. 
These sums were, by the agreement of April, 1936, collected for 
the taxpayer by the company, which acted under his direction 
and rendered him an account monthly. The taxpayer appealed 
against the assessments, contending that his trade had been trans- 
ferred entirely to the company which succeeded to it, and that 
he then ceased to carry on a trade; and that the collection by 
the company of the book debts due to the taxpayer, including 
instalments outstanding on hire-purchase agreements, did not 
amount to the setting up by him of a new trade. It was contended 
for the Crown, inter alia, that in April, 1936, the taxpayer sold 
part of his trade to the company, but continued to carry on the 
remaining part of it for the material years; alternatively, that 
he set up a new trade in April, 1936. The Commissioners held 
on the evidence that a trade of carrying through uncompleted 
hire-purchase agreements had been set up by the taxpayer, and 
confirmed the assessments subject to adjustment of figures. The 
taxpayer appealed. 

Lawrence, J., said that it was argued for the taxpayer that the 
hire-purchase agreements were in substance contracts of sale, that 
they had therefore been concluded at the time when they were 
entered into, that all that remained to be done was the collection 
of sums due under the agreements, and that there was therefore 
no continuance of trading by the taxpayer after the sale of his 
business to the company. He had cited, among other cases, Bennett 
v. Ogston (1930), 15 T.C. 374, at p. 378, where Rowlatt, J., drew 





a distinction between the case where a trader died or went out 
of business and there remained to be collected sums owing for 
goods supplied during the existence of the business, which receipts 
were not assessed to tax, and the case before him where the 
interest in question was not the accrued earnings of the capital 
during the life of the deceased, but the earnings of the capital 
since the death. That case concerned a deceased moneylender 
and sums which fell due on his moneylending contracts after his 
death. The distinction made by Rowlatt, J., was applicable to the 
present case. The sums due under the hire-purchase agreements 
were not due before the sale of the business to the company ; 
they were earned after the sale. Other incidents of the hire- 
purchase contracts entirely distinguished them from an ordinary 
contract of sale: Helby v. Matthe ws [1895] A.C. 471. It was 
not true to say that the substance of the taxpayer’s business had 
been that of selling pianos. It was a business of hiring them 
ovt on hire-purchase terms. What the taxpayer had retained 
in his own hands was a right to receive and have collected for 
him sums which might or might not become due under the agree- 
ments. There was ample evidence on which the Commissioners 
could find that the taxpayer was setting up a new business at 
the date of the sale to the company, because what he was proposing 
to undertake was a trading activity. It was new because it was 
carried on through the agency of the company. The appeal must 
be dismissed. 

CounseL : Heyworth Talbot; The Solicitor-General (Sir William 
Jowitt, K.C.) and Hilts. 

Souicrrors : Stafford Clark & Co.; 
Revenue. 

[Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


Pope (Inspector of Taxes) v. Beaumont. 
Macnaghten, J. 14th July, 1941. 
Revenue—Income tax—Member of co-operative society—Dividend 
received in respect of his purchases from society—Dividend 

taxable as a discount. 

Case stated by the Commissioners for the Special Purposes of 
the Income Tax Acts. 

The respondent taxpayer, a member of the Stockton-on-Tees 
Co-operative Society, carried on the business of a grill-room and 
restaurant proprietor at Stockton-on-Tees. He bought some 90 per 
cent. of his supplies of meat from the society because he found 
that he could obtain the best quality meat from them and particular 
cuts of meat in the quantities which he required. Among the many 
members of the society’s butchering department there was a greater 
demand for the cheaper cuts of meat than was the case with an 
ordinary trader, with the result that greater quantities of the 
more expensive cuts necessary for a grill-room were available to 
the respondent than would have been the case had he bought his 
meat from an ordinary trader. The society paid to its members 
a dividend calculated by reference to their transactions with all 
departments of the society, and in the trading year preceding 
that of the assessment under appeal the respondent received divi- 
dends amounting to £51 in respect of his purchases of meat for 
the purposes of his business. In his accounts the respondent charged 
the full amount paid by him to the society for his purchases of 
meat, that being the full amount paid by cash or cheque, as no 
discount was allowed at the time of purchase. The dividend was 
included in the assessment as a receipt for the purposes of income 
tax. Accordingly, having been assessed to income tax under 


The Solicitor of Inland 


‘Case I of Sched. D to the Income Tax Act, 1918, for the year 


ending 5th April, 1940, the respondent appealed, contending that 
the £51 represented a dividend from the society which was exempt 
from income tax under s. 31 (3), Finance Act, 1933; that the 
dividend was not a rebate or discount on purchases; that, as the 
society paid no separate dividend in respect of their butchering 
department alone, the amount received by him as dividend was 
not a simple discount depending solely on and proportionate to 
his purchases at the time when they were made, but depended 
on a number of factors relating to the society's trading as a whole; 
and that the £51 was therefore not a discount, but a dividend 
arising from mutual trading, and, as such, a profit not liable to 
taxation. It was contended for the Crown that the respondent 
used the society as a wholesaler, and that the £51 was a receipt 
of his trade properly brought into account as a receipt of his trade 
for income-tax purposes. The Special Commissioners, holding that 
the £51 was not a rebate or discount in respect of the respondent's 
purchases, but a dividend emerging out of the total transactions of 
all the members of the society in all the latter’s departments, 
allowed the respondent’s appeal and reduced his assessment. The 
Crown appealed. 

MacnaGHTEN, J., said that the question was whether the 
respondent received the £51 as a rebate or discount in respect of 
his purchases, or by reason of his membership of the society. It 
seemed to him (his Lordship) plain that it was a rebate or discount 
on the price which the respondent had paid the society for his 
meat. The appeal would be allowed. 

Counset : The Solicitor-General (Sir William Jowitt, K.C.) and 
Hills; F. Grant. 

Souicrrors : The Solicitor of Inland Revenue; Jaques & Co. 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law. ] 








